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APPELLATE TRIBUNAL INLAND REVENUE, MULTAN BENCH,
 MULTAN. |

ITA No.527/LB/2021
( Tax Year 2017 )

Mr. Abid Iqbal, Multan. ..Appellant
" Versus '

The CIR, RTO, Multan. ...Respondent

Appellant by: Mr. Riaz Ahmad Raja, Advocate.
_ Respondent by: Ms. Sadia Nadeem, DR. '
‘Date of Hearing: 01.12.2021
Date of Order: ‘06 01. 2022
' ORDER

DR. MUHAMMAD NAEEM Accountant Member . '_The
taxpayer through instant appeal has assailed order dated
22.12.2020 passed by the Iearned CIR(Appeals), Multan ol

i R The facts ln brief Ieadlng to the lnstant appeal are: that the
return for the year. under

taxpayer an mdnvndual filed
consuderatlon, which was deemed to be an assessment order in 7
terms-.of - section 120 of the Income Tax Ordlnance 2001:
o (heremafter called ‘the Ordmance) Subsequently, the case was e
o selected by FBR through computer random baIIot u/s 214C of the :
Ordinance for audlt of its tax affairs u/s 177 of the Ordlnance '
Audit proceedings were initiated by way of issuance of statutory'
notices, against which;, books of accounts alongwnth relevant
documents/detalls were furmshed WhICh were exammed and ‘
could not find favour of the: taxation. officer. Resultantly, the
proceedings culminated in passing of amended assessment order:* '
u/s 122(1) read with section 122(5) of the Ordinance dated
"31.08.2020,- wherein mcome of. taxpayer was assessed at -
- Rs.12,660,415/-. Feelnng aggrleved by the sald treatment the:‘f“ £
‘ ;taxpayer'preferred appeal -before CIR (Appeals) Mult_an, .Wthh A
was rejected by way of confirmation of amended} assessment
- order u/s 122(1) of the Ordinance. Still -discontented,;-"the’}’-v_'-."“"
taxpayer has come up in further a'ppe.al before this Tribunal.' S
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o
3. At the very outset at the time of hearing, the learned
counsel appearing on behalf of the taxpayer has opted to assail
the amended assessment u/s 122(1)/122(5) of the Ordinance,
on the legal plane of jurisdiction by arguing that audit report as
required under section 177(6) of the Ordinance read with Ryle
231F (4) & (5) of the Income Tax Rules 2002 was not confronted
to the taxpayer, for amendment of the original assessment,
which is a mandatory requirement and condition precedent for
making the amendment, hence, the additions are not sustainable
under the law. He has further added that higher appellate fora,
in similar situation, have always deprecated such departmental

Pt -.practice being unlawful and void ab-initio. In this regard, he has

‘ﬂ;’/*;::%i: placed reliance on the reported judgments cited as 2015 PTD

E.<. GW (Trib.) 1242 & 2018 PTD 1444 On the other hand “the Iearned

\\\

\\

e

DR appeanng on behalf of the department has fully supported_
the orders passed by both authontles simply by relteratmg the‘

basis evolved thereln

4, After gomg through facts of the case, apphcable Iaw and}
‘case Iaw on the subJect we are convmced about the prellmlnary"
legal grounds of Iack of Audit Report to assume Junsdlctlon for‘
further proceedings culminating in passing of lmpugned o_rder", |
under section 122 as well a"s’on. 'facts The- COnﬁparatiVe text of .
sectlon 177(6) before and after substntutlon through Flnance Act o
2019 is as’ under: ' L el

Before 01.07.2019

After 01.07.2019

After completion of audit, the
Commissioner may, if considered
-necessary, after obtaining
taxpayers -explanation on: all
.the issues raised in the audit,
amend the -assessment under
sub-section (1) or sub-section (4)
of Section 122 as the-case may
be.

.audit,

After completion . of audit, the
Commissioner shall, after
obtaining  taxpayers explanation
on. all ‘the issues. raised in" the

containing audit observatlons
and findings. '

Whereas through the same Flnance Act 2019 new sub sectlon g 07

(6A) was mserted in section 177 whuch reads as under

- “(6A) After /ssuzng the audit report ‘the Comm:ss:oner'

may, if consider necessary, amend the assessment under =~
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case may be, after providing-an oppOrtun/'ty of being heard

» to the taxpayer under sub-section (9) of section 122.”
‘As per established practice of the Department, even before
substitution of sub-section (6) through Finance Act, 2019 and
insertion of Rule 231F in the Income Tax Rules 2002 through
SRO 131(I)/2016 dated 18.02.2016, they were issuing Audit
Report. There was a TAB in the IRIS for issuance of audit report
under section 177(6). Whereas from 18.02.2016 onwards it

,:;;: became statutory requirement as evident from the below sub-

(4) ©On comp/et/on ‘of exam/nat/on of books- of
- accounts, data or mformat/on under this- rule -the
discrepancies, if found, shall be intimated to.the -
taxpayer for obta/'n/'ng taxpayers’ explanation, in the - '
form of audit report, seeklng taxpayers explanat/on '

on these points.

~ (5) Explanations of the taxpayer, where found notv_".' e
acceptable, shall be -intimated to" the taxpayer, -
through a notice under section 122(9) of the Income S
Tax Ordinance, 2001 about the amendment in .’
.assessment alonQW/th the rationale or basis of such o

- amendment =~ and . necessary . amendment ~in -
assessment order shall be. passed under section 122 - - ..
of 'the said  Ordinance: after afford/ng adequate;. e

opportunity of hear/ng to the taxpayer.”

. We are of the opinion that the substltuted sub sectlon (6) _‘
and newly inserted sub- sectlon (6A) are also - appllcable in the
~instant case. Audlt proceedmgs were pendmg when these:g“
'-:amendments were ‘made through’ Fmance Act 2019 “The
pendency of audit proceedlngs, as on 01 07. 2019, is ewdent. SR
from the notices issued under section 177(1) after that date"f‘.; S
“calling for record as enumerated ln facts dated .12. 07. 2019 and;' RN

- 20. 02 2020. Therefore the - lssuance of Audlt Report was o
mandatory due to multlple provnsnons Rellance of the learned AR'-YZ
on decision of this Tribunal reported as 2015 PTD (Tr'b)'1242»|s o
very apt which is with reference to sub-sgction (6) prioe 'td.i_.ts

substitution in '2019‘ and prior _to%inserti'on_o,_f_',Rmé. 231F on o
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e
"The selection of audit and thereafter conducting of
Audit proceeding is just process and audit authority
before invoking provision of section 122 for
amendment have to frame charge sheet/audit
observation/audit qualification /audit report and the
same ought to be communicated to the taxpayer for
rebuttal and the explanation/ reply/
assertion/contention/objections of taxpayer must be
obtained and considered before proceeding for
invoking  section 122. Then -after acquiring
Jurisdiction, and fulfilling all the requirements of
subsections. (1) ‘and. (5)- of section. 122. Only
w \thereafter assessment may be amended under
';) section 122. The mere issuance of notice under
section 122(9) read with under section 122(1) after
selection and conducting audit of the taxpayer is not
complete requirement of law. Department first has.to-
. reject the ob]ect/on/rebuttal of taxpayer on aud/t_ e
. report ‘then require to. acquireé- Junsd/ct/on under:- -
“section 122(1) ard then 122(5). However,_th/sﬂ-’__
having not been done so. We may conclude this - .
issue that the CIR/OIR after selection and conducting
audit ought in every case to be able to . give the .-
’ taxpayer all the ob]ect/on//ssues ‘raised - in aud/t v'.- S
~ .- against taxpayer ‘such' -as. to’ enable him i R
“answer/explain ‘them before invoking prowsmns of
section 122 and after obtaining and conSIder/ng",’_
exp/anat/on of taxpayer on audit objection even 4F -
the CIR/OIR . may consider necessary "The . ’
CIR/DCIR/OIR, may amend the assessment under
. section 122(1), (4 V(5. ) after fu/f////ng all reqU/rement ': R
" of law subject to, definite information and fulfillment =+ ...
of further condition of clauses (i), (i) or (iii) of" —
subsection (5) of Section 122. C.IR., RT.O.. ... .
Hyderabad Vs. Dr. Muhammad Azeem A/man/ 2015 o A
PTD (Trib.) 1242” : T o

6., A Division Bench of thls Trlbunal |n ITA No 1540/KB/2019-1 '_ /:
' dated 09.06.2021 also “has’ examlned and adJudlcated -the - ’

consequences of non-issuance of Audit Report. The relevan,_tA

extracts from this judgment are 'a$7UUder! | L
. QUOTE

" {, ----i-It can be szen from the comb/ned read/ng of the R
Ahave nrovicinns of law that after selection of the case for.

1
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per procedure given in section 177 of the Ordinance. Under
sub-section (5) of section 177, the Commissioner shall
conduct an audit of income tax affairs, call for record or
documents including books of accounts maintained under
the Ordinance for conducting an audit of income tax affairs
of the taxpayer. After obtaining the record of a taxpayer
under sub-section (5) of section 177, the Commissioner
shall conduct an audit of the income tax affairs of the
taxpayer. After completion of the audit, the Commissioner
under subsection (6) of section 177 shall after obtaining
taxpayer's explanation on all the issues raised in the audit,
issue an audit report. After issuance of the audit report,
the Commissioner may proceed if he considered necessary
amend the assessment order under section 122 of the
Ordinance. The language of sub-section (6) of section 177
__—=-.Is express, explicit and mandatory to the effect that the
; RUNAL 5 Commzssmner proceed to amend the deemed assessment
o °3‘ “only after obtaining taxpayer's explanation -on- .all the
% - issues raised in Audit Report. Hence it is very’ clear that no
vproceed/ngs for amendment of deemed assessment can be
= jnitiated without obtaining taxpayer's explanation on tne
Audit Observations. This view is fortified by the Judgment '
Nestle Pakistan _Limited etc. Vs. The

reported as.
Federal Board of Revenue etc (2017 PTD 686 2 wh/ch'

says that -
' "Selection: for - aud/t cannot and shou/d not,'* T

al/owed to be used. for- ra/srng revenue: -
simpliciter, without conducting any audit and .-+
preparation of Audit Report. It is reiterated that
audit, necessarily, -is -administrativé in. nature,
which starts by selection for aud/t and ends on .
issuance = of . "Audit Report” after seek/ng R
" explanation from the taxpayer “Issuance of .
"Audit Report" is sine qua non for to ‘maintain - .
separation between administrative and ]udICIaI[.;-,_._
powers, as envisaged in Art/c/e 1 75 (3) of the
'Constftut/on of 1973 LR o e R

It is further held in the Sald Judgment that

"Aud/t be/ng administrative proceed)'ngs, ‘ Eha'/'l;f".- -
complete on issuance of Audit Report. If audit: /s S R
not completed within the given the time frame,
the selection sha// be deemed to have been'
dropped. After--issuance -of. Audlt Report

" adjudication proceed/ngs shall be cartied out by .
some other taxation officer to satisfy command ey, AT e T
of the Constitution under Article 10A." SR g

Tt has verv cirariv and authoritativelv held in the iudament stupra i
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- 'a_astepping towards amendment of already. completed assessment
order. The above judgment was subsequently upheld by the
Hon'ble Division Bench of Lahore High Court in the ICA No.338 of
2017 through order dated 18.07,2017. Hon’ble High Court, while
discussing the matter of audit report, has annunciated the legal

- procedure in the following words,

"However, in doing so it is vital that due process is ..
followed and the basic requirements. of the FTS are
not ignored. In terms of Section 177 of -the
Ordinance read with Section 25 of the. Act ‘and :
- Section 46 of the 2005 Act, the Commissioner can:.
= “call for the record or documents for conducting the -
" audit of the income tax affairs of person prowded
. that he give reasons in wrltlng and the reasons must
N\ 4% be communicated to the Taxpayer Under Section
WX % 177(6) of the Ordinance the Commissioner can seek =~ -
_..an . explanation from the . Taxpayer on the. lssues'_.‘ SRR '
 raised during the audit and only-if satisfied that the. -
explanation is unsatisfactory, may proceed to amend - -
the assessment under Section 122 of the Ord/nance e

The above judgments were subsequently upheld by the Hon bIe _
Supreme Court in the case titled as.CIR Vs AIIah Dln Steel & Re- ;
“rolling Mills (2018 PTD 1444) wherein it is. observed as follows - e

"16. A perusal of the statutory landscape makes it o
clear that the provisions of sections 177 and 214C of_ . L
the - Ordinance; section. 25 of- the Act 1990 and . .
_ ~section 46 of the Act, 2005 prowde a mechan/sm and'_,';" S i
roadmap which' is requrred to. be- fo/lowed by the,"'v PR |
- Taxation Officer/Auditor. In terms of section . 177°of ;-
the Ordinance, ‘the Commissioner can call for the' N
record or documents for conducting the audit of- the RS
tax affairs of a person, provided he’ furn/shes reasons:
to do so. Such reasons must be commun/cated to the g ,
. Taxpayer. He can. also seek explanations from the
" Taxpayer on issues raised during the audit in termsi:v ST
of section 177 of the Ordinance. It is only if he'is -
convincecd that the explanation furnished by the .. ,
Taxpayers is not satisfactory, he may" proceed to- o
amend the assessment under: sectlon 122 of the-"a'.f"
. Ordinance, after g/wng the Taxpayer an. opportun/ty ~." NN
" to defend him. We are therefore’of the view that the - - - .
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[
umbrella  of constitutional guarantees  furnish
adequate and sufficient safeguards to the Taxpayer
where there is a possibility of overstepping by the
Tax authorities. ",

It is quite obvious from the judgments referred above that the
department is under legal and statutory obligation, prior to
further proceed for amendment process contemplated under
section 122 of the Ordinance to obtain explanation / clarifications
on all the issues raised during audit from the taxpayer and issue

- an-audit report which in the instant case was not done. After the
judgment of the -Hon'ble Supreme Court cited above the'

‘provision of sub-section (6) was amended. and new. sub-section

(6A) of section 177 mserted through anance Act 2019 wh|ch

|sS|oner shall after obtalnmg taxpayers explanatlon on aII o
sues raised in- the -audit, issue an audit report. . Afte.v '

ssuance of the audit report, the. Commnssnoner may- proceed if
he considers necessary to amend the assessment order under'

sectnons 122(1) read w1th 122(5) of the Ordlnance

7; Slmllarly the first proviso to sub sectlon (6A) of sectlon
114 of the Ordinance glves safeguard, pnwlege and the walver "
of penalty to the extent of '75% to the taxpayer if he dep05|ts..» -
. the amount of tax as pointed out by the Commlssmner durmgi.{’w.‘_ e
o the audit’ proceedmgs or before the |ssuance of notlce under sub- L
section (9) of section 122 along with default surcharge and.'-”v'
twenty-five per cent of the penaltles levnable under the,-
Ordmance along with the tewsed return If such an opportunlty A
- durmg the audit proceedlngs or before lssuance of notlce unoer. '
section 122(9) of the Ordinance is ot glven to the taxpayer, 't. e
would be seriously deprived of its statutory right enshrlned in
~ the said proviso which is not permnssnble under any canon of =% i
4 :"|nterpretat|on It IS ‘a settled prmcuple of lnterpretatlon of the';'.fft‘-»ff'
:__statues that each and every word appearmg |n a sectlon has to :.
 be given effect to. and no word in law is redundant or surplus So;vv" P
was held by the Apex Court in the cases of (i) in the matter of
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1937 SC (pak:
(Pak.) 219. (i) Muhammadi Steamship Company

Limited v

B s CIT. Centldl) Karachi (PLD 1966 SC 828). (iii) M/S

: KNa

_,(PLD 106 ni and Company Vs M.V. Lakatoi Express and 2 others'_
4 SC 894) and (1v) Director General Intelllgence and

Inv
estigation FBR Vs Sher Andaz and 20 others (2010 SCMR
1946).

"9, For the foregoing reasons, both the

orders passed by the lower authorities are
annulled being void ab-initio and without . .
~ Jurisdiction. It is immutable principle of law
that  defective  assumption/exercise  Of
jurisdiction by the authorities is - incurable.
Reliance may be pilaced on D/rector General.f |
>~ Intelligence - and Invest/gatlon FBR . =
s+ VsSherAndaz and 20 Others (2010 SCMR‘_f:._n =
1746), Dir ector General Intelligence and
Investigation and others Vs M/s AL- Falz
Industries (Pvt.) Limited and others PTCL .
2006 CL 337(5.C) and Collector, Sahlwal'_-_.:_ x
and 2 otiers Vs Muhammad Akhtar(1971
SCMR & 581 ). In all these ]udgments it was held -
by the hon 'ble Supreme Court of Pak/stan R

- tnat S

) Where assent/al feature of
, assumptlon or 7url<d/ct/on is contravenedr T
. or forum exercises. power not. vested:in®. o
L it, - or “exceed authority. - beyond llmlt. Ll
: presu‘/beq' by law- the judgment:is =
. rendered . coram: -non judice : i-g,”d
':nopo/at/ve("!"bCMRIZZ) &£

i) If a maﬁddt r/ condltlon for the A
oxercise of jurisdiction’ before  Court,

Tribunal or Authority ‘is not fu/f/lled then o

the entire proceadings which - follow K
" become. illegal and suffer from want of . .
jurisdiction. - - Any “order . passed . in )

continuation . of these- .proceedings -in -~
~appeal-or ravisions - equally suffer from . . :
illegality -and . are < without - ]ur/sdlct/on P
(2308 SCMR 24 3"
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reiter :
terate that ISSuance of f\Ud‘t“
|

im Report was mandatory and th
Pugned order under section 1 i e -

audit observations through A 2'2 made w.itho?t confr-on.tin-g t‘he
and hence of ng legal cc o Audt p‘epo'rt is \.NlthOUt jurisdiction
statute hag orescribad nscquences. It is a trite law that when a
manner, such Drov'e~ a method of doing a thing in a particular
spirit and achiow ision of law is to be followed in letter and

ving or attaining an objective of performing or

doi ing i
INg of a thing in a manner other than provided by law would
not be permitted.

9. Under the facts and circumstances of the case and the
legal position explained supra, the impugned order passed u/s
122(1) is cancelled and that passed by the learned CIR(Appe'aIs')

is vacated. We order accordingly.

f(z’) ~ ' Accountant Member -
A Cal — '

_(SAJJAD ASGHAR KHQKHA‘R) '
‘ ~ Judicial Member t

7 The Appellany¥ile- =27 7 p K.

{]ﬂ’év of the ben:&ordei . Xd‘f(ch/@ M 3 |

3. The CIR. .reee frr i/ a7 S
: e AT t R
ASSISTANT B bYRA e

Appeliate Tr'z):S;::lﬂr:‘ ; l Reven
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